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Introduction

In the sphere of environmental law, there charactelst under the regime of conventional
regulatory systems, an amount of problems arise asahdity/ for occurred damages. In the
following, this essay will attempt to highlight the mostmmon and problematic features of
liability law without pretending to cover all aspeetgtirely. As an example of a liability regime, the
structure of the German Environmental Liability Act wik laddressed to, not without trying to
trace some possible solutions this statute can caotériio solving typical problems of

environmental liability law.

A. Lack of Surveillance

(1) One of the ordinary problems going hand in hand with eotional regulatory systems is
the lack of proper monitoring surveillance. Conventionahis sense means a scheme of command
and control or the arrangement of prohibition and peromssiespectively This method of
establishing liability once the harm has come about Bayan adequate means to deal with
discharge at source. But, conversely, suitability dessdehe more the discharge gets away from
source but rather becomes diffuse: who is there tpgolyp monitor the coherence of prohibition
and permit? Lack of supervision often meets lack of enthusiasnreveaforcement touches the
realm of supra- or international relations of coustiie/olved.

(2) A possible solution to this problem can be the sHiferforcement power from a mere
governmental to a civil societies’ sphere. Where imtligis and public interest groups come into
play, inability or unwillingness of government might nbé longer a threat to appropriate
surveillance and enforceméntn concrete, an extension of standing to the citedopere would
meet this aim

(3) In Germany, no such shift has taken place. The provei@ 1 of the 1990 Act on Liability
for Environmental Damage (hereinafter: Environmental Ligb#ict — ELA) grants a right to claim
only to the person who suffers from the environmentaioeff

B. The Role of the State Regarding Unowned Environment
(1) A further predicament of conventional protectiontesys is the matter of unowned
environment. Usually, compensation is being awarded ortlyoige who can claim the infringement

of a personal right, such as one’s health or private pigdpéss has been pointed out above, no
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shift in standing in favour of a further plaintiff takglg.ce. Given the prerequisites for full monetary
compensation by the polluter, however, may not put aivaghtire damage which has been caused
by wrongful conduct. Rather, responsibility for damagehenunowned environment is not being
covered under such liability system.

(2) A possible solution can be found in the enhancemetiieafole of the state: it is deemed to
have standing when environment is no longer a free gooddlahgs to the state itselfThis
functions through state agencies or trusteedy way of cessio legislt must, however, be stated
that the CERCLA regulation which provides for such conducthe other hand does not grant
private compensation to individuals for private damagerhect®.

(3) The German ELA does not provide for full relief netsense of the abovementioned. Purely
ecological damages are kept out of compensation; natimes were made in order to give
claiming capacity to others than individuals personally lved'. However, § 16 ELA puts
compensation matters in a slightly different lightthere is stated an overlap of environmental
damage and individual property rights, expenses required fipragion rather than mere
compensation are granted for even if some kind of dispriopcappears with respect on the value
of the propert}?. Through this concept, a slight enhancement of ecalbiiterests gets contddr

C. Accidental Damages Vs. Long-Term Impairment

(1) The factor of time in liability law plays a dominante, too. Especially in the field of long-
term contamination of the environment, problems as tapipdicability of usual liability rules arise.
Here, liability can be dismissed because of prescrniptio due to the fact that parties once
responsible can no longer be attributed to a certach lagarding ownership matters. In addition,
there may have been an alteration in industrial mestand scientific knowledge over titheln
this respect, it must not be forgotten the difficuliegroviding for appropriate insurance cover for
historic damages already occurred

(2) Whereas under regimes such as CERCLA, notwithstgradcontra-retroactive wording, the
fiction of continuing damage is upheld through wide integii@n of term&, the German ELA is

" Grant, Environmental Liability, 221 and 224; cf. alS@ate of Ohio v. DOI, 880 F.2d 432, 460 (D.C. Cir. 1989),
where, instead of governmental ownership, rather a suladtdegree of government regulation, management, or other
form of control is held sufficient, cited aftbtenell/Sewart, Environmental Law and Policy, 1180.
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12 Cf. Bartsch, Liability, 33.
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structured differently. Following 8§ 23 ELA, long-term impaé&nt of the environment is not being
solved under the act since it is not applicable to dam#gssroot in discharges prior to its
enactment in 1991 Furthermore, the ten-year-rule as set out in § 6(42 ®LA presents a
limitation of liability relating to proper plant operati'®,

What has been said concerning historic damages also hofu$ fgo future long-term
mutilation. No national trust or fund program comparable @dils. superfund regime or the Dutch
compensation scheme has been established under the Gemmeonmental law, which could
address itself to further distance or summation damages

According to 8§ 17 ELA together with § 852 of the German (\be, prescription starts after
three or thirty years, respectively, depending on hgrethe injured party has knowledge of the

damage and the polluter.

D. Solution for Damage Cocktail?

(1) Closely linked with the abovementioned problem of {eergn and historic damages are
environmental implications caused by diverse polluters itiormcover time and harmful
combination of the substances discharged. This so-caltexktail’ effect of actors and substances
is difficult to cope with under traditional liability les”®. Solutions hereby range from the ‘polluter
pays’ to joint and several liability principles. It remsidifficult to distinguish between owners and
lenders of a site, people who granted capital and key rslaye of a range of possible injurérs
Moreover, the question of proof with relation to disticausal substances is a complex matter
before court.

(2) However, no explicit provision concerning these mattes been set out under the ELA.
Lacking a special proviso, it rather has to be fallerk hgmn general rules of liability law. This
leads to the fact that in cases of alternative c¢arsa8 830 German Civil Code becomes
applicable. It may also be taken into account the prawsmf the Water Pollution Control Act
which refer to joint and several liability. Eventually287 of the Civil Procedural Code comes into

play in cases of proportional liabilfty

17 Bartsch, Liability, 39 and 43.

18 Bartsch, Liability, 39.

¥9In favor of this model cBender/Sparwasser/Engel, Umweltrecht, 55; cf. alsBartsch, Liability, 38; different
Kloepfer, Umweltrecht, 409, who wants the ELA to apply to thdmmages as well.
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E. The Burden of Proof and Alleviations

(1) It has been mentioned the difficulties with provthg exact cause of a harm, fact which,
under traditional civil liability regimes, lies withithe realm of the plaintiff. Also, the relation
between the cause and the actual damage occurred haspmven independently of the fact
whether strict liability or negligence is at stakeniost cases, the plaintiff finds himself in a weak
position since he does not have access to the planthamocedures and processes within a plant
or a site. Exclusive knowledge lies with the defenddius, conventional rules of proof of
causation means to be a high threshold to the eftigien liability law. A possible solution could
be a reverse of the burden of proof or a distinct shifroving causation.

(2) As to the German liability law, regard has been paithis matter. The ELA constitutes a
strict liability scheme, which — versus traditional lfsaased systems — gives rise to compensatory
claims due to mere statement of environmental impact rratiae demanding for negligence or
other types of faulf. As to difficulties arising from the scope of the stat further examination
will be madé®. One of the most striking and maybe the central featir¢he ELA is the
implementation of an alleviation of the burden of pfBoThis is carried out through § 6 ELA,
which establishes a presumption of causation and a halidit suspected responsibility for
damagé’. § 6(1) ELA introduces such presumption of a certain piaonly the installation is
capable of causing harm of the kind which has shown up ispéeial case. It is up to the plaintiff
to prove the discharge of substances that could have gehénatimpairmeft.

(3) However, there exist some exceptions to the presamptie. In case the installation was
run correctly, in compliance with the legal guidelimesl free from disruptions — fact which has to
be proven by the operator — the burden of proof complé#$yback upon the plaintiff, as set out
in § 6(2) ELA in conjunction with § 5 ELAR A further exception can be seen in an alleviation on
the defendant’s burden of proof following the wording of § ZAEHere, the presumption of
causality is reduced in cases where other possible and eapgioérs turn up. Presumption is also
dismissed when the operator gives proof that the iastaill actually did not give rise to the
injury®.

(4) An important means to the plaintiff's disposal asthe enhancement of his standing
considering the burden of proof is the introduction ohtsgto access to information. 8 8 ELA

provides for the right to obtain information from an gter which is relevant to the claim. A

23 Cf. alsoSchlemminger, in: Schlemminger/Wissel, German Environmental Law, 187 et s@&grtsch, Liability, 34.
24 Bartsch, Liability, 31; Bender/Sparwasser/Engel, Umweltrecht, 54.

%5 Seeinfra.

%6 Kloepfer, Umweltrecht, 411.

2" schlemminger, in: Schlemminger/Wissel, German Environmental Law, 19Grant, Environmental Liability, 228.
28 Schlemminger, in: Schlemminger/Wissel, German Environmental Law, 19Bartsch, Liability, 35.

29 Cf. alsoSchlemminger, in: Schlemminger/Wissel, German Environmental Law, 190 t selBgrtsch, Liability, 34.
%0 Bartsch, Liability, 36, at footnote 42.
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plaintiff's position is also backed up by the provision of & ®he act, granting the right to acquire

information from government authoritiés

F. Limitations of Liability

(1) Apart from exceptions outlined above, further lim@as of liability arise which constitute a
threat as to the enforcement of environmental protecfiofirst, the circumstance of force majeure
contributes to this. Exclusion of liability in suchsea has been taken up by the German ELA under
its provision of § 4.

Another peculiarity of the German law is the provido8o5 ELA: liability for insignificant
impairment or damage to a minor extent shall be excludedse of normal operation of the plant.

(2) Furthermore, restriction as to the final compensaamgunt or the type of good which falls
under the compensatory scope means a limitation otitjaboo. Regarding the latter, there can be
distinguished between property, other entitled rights olopatgjoods such as health or other forms
of personal integrity.

Under the ELA, compensation is granted for damage to pxoper personal injury, as
provided for in 8§ 1. However, there is no claim availabi wegard on reimbursement because of
pain and suffering. In this case, the law of torts is iapple’”®. Moreover, restitution of purely
pecuniary loss is also barr&d

Concerning the amount, the German law in 8 15 introducem#@x@mum of DM 160 million
for personal injury and damage to property, respectivedyncke, a polluter would be held liable for
up to DM 320 million.

In this context, the question as to whether the pagtg hable is able to eventually grant the

compensatory sum leads to another possible problem of enfemteifiability.

G. Covering the Defendant’s Solvency

(1) The problem at issue is that the whole liabilityimegentirely depends upon the solvency of
the defendant. It should be mentioned that the plaintiff playsimportant role, too, as no lawsuit
would be given rise to without his pecuniary capacity., ¥asuring a defendant’s liability remains
somewhat more difficult. Solution can be proper insugamicthe establishment of a collective risk
management.

(2) The German ELA is in favour of the former. Theawoluction of the precautionary cover

device paved the way for properly ‘ensuring insurance’. Agetn 8 19 ELA, the operator is

31 Cf. alsoSchlemminger, in: Schlemminger/Wissel, German Environmental Law, 19Bartsch, Liability, 36.
%2cf. Schlemminger, in: Schlemminger/Wissel, German Environmental Law, 191.

%3 Kloepfer, Umweltrecht, 408.

% Grant, Environmental Liability, 222.

% Grant, Environmental Liability, 222 and 235.
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under an obligation to provide for amply liability insurarareoffer other financial security. This
can be reached through third party insurance, government temmrbank warrant§, However, a
certain reluctance on the insurer’s part is not to berestimated regarding future cover

Besides, there must be avowed further jeopardy asetowvdil-functioning of liability law:
accountability of an injurer can be dodged by clever cotpova property manageméht This
threat has not been coped with by implementing correspgmrovisions under the ELA.

H. Other Restrictions on Liability

(1) Very often, the mere scope of a statute meanstact®n on liability. When key elements
as to the listing of potential injurers fall behind ofawlwould have been necessary in order to
provide for full and most effective liability, limitatis inherent.

(2) The German ELA in its 8 1 only mentions ‘installago falling within the sphere of
application, which is further being concretized in Appendbo the act. Other potentially harmful
activities like transport or disposal of lingering wastespollution arising in consumption or
consumption goods, respectively, do not fall within teepe of the laW’. However, a wide

conception of the term in question exists, as can e ise§ 3(2) and § 3 ELA

|. Complexity of Assessment of Damage

(1) An additional problem of liability law shows up whdretfacts leading to compensation
have to be examined. Given both the proof of causatioresed the will of the polluter to pay
damage compensation: in which way can actual damage lssed8dHow can long-term effects be
measured with regard on concrete data needed when thescgaseding? To what extent does
natural recovery and revitalization of polluted fauna dmch fequilibrate the disposal of waste? Can
pollution of unowned nature be weighed up by monetary rfigans

(2) Constituting facts on the case and rather beingr@éedural nature, this issue has not been
dealt with in drafting the ELA.

Conclusion
Even though awareness of safeguarding environment has lmeeinggand notwithstanding the
fact that this awareness paved the way for a numbenwafomment protective regulations, there

% Cf. Schlemminger, in: Schlemminger/Wissel, German Environmental Law, 192.

37 Grant, Environmental Liability, 235.

% Grant, Environmental Liability, 222.

%9 Bartsch, Liability, 42; Schlemminger, in: Schlemminger/Wissel, German Environmental Law, 189; in favour of an
extension of the scope alBender/Sparwasser/Engel, Umweltrecht, 55; more precisely in differentiatiStoepfer,
Umweltrecht, 406 et seq.

“0 Kloepfer, Umweltrecht, 402Schlemminger, in: Schlemminger/Wissel, German Environmental Law, 189.

“1 As to these questions dflenell/Stewart, Environmental Law and Policy, 1181.
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still exist a quantity of major problems which are diificto cope with, a quantity of which supra
has been dealt with. The German ELA stands for drihese laws on environmental liability and
has significantly taken up some of the problems mentiokegbr changes in handling the burden
of proof and the structural approach constituting stiaddility or enhanced informational rights,
respectively, have taken place through this act. Howevesw problems still remain to be solved.
It also remains open whether future political willpowaelt tae in favour of further enhancement of
pro-environmental liability issues. But in reaching this asm,the one hand due regard should be
paid to solutions found in other jurisdictions. On the gthser cooperation within the European
Union might hold good for a positive development of envinental liability structures.



